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General Reference: Wisconsin Statutes Annotated (W.S.A.)
Basis for a DWI Charge:
Standard DWI Offense: Under the influence of an intoxicant W.S.A. §346.63(1)(a).

Illegal Per Se Law (BAC/BrAC):

Presumption (BAC/BrAC):
Types of Drugs/Drugs and Alcohol:

Chemical Breath Tests for Alcohol
Concentration:

Preliminary Breath Test Law:
Implied Consent Law

Arrest Required (Yes/No):

Implied Consent Law Applies to Drugs
(Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Non-Breath Chemical Tests for Alcohol

Concentration Authorized Under the
Implied Consent Law:

Blood:

Urine:

Other:

Note.**

> .08 (2 or fewer prior convictions, suspensions or
revocations);

> .02 (3 or more prior convictions, suspensions or
revocations). W.S.A. §340.01(46m)(a), (c).

Persons Under 21 (> .00 but < .08). W.S.A. §346.63(2m).
None

Under the influence of an intoxicant, a controlled substance,
a controlled substance analog or any combination of an
intoxicant, a controlled substance and a controlled substance
analog, under the influence of any drug to a degree which
renders him or her incapable of safely driving, or under the
combined influence of an intoxicant and any other drug
which renders him/her incapable of safely driving. W.S.A.
§346.63(1)(a).

A detectable amount of a restricted controlled substance in
his or her blood. W.S.A. §346.63(1)(am).

Yes. W.S.A. §343.303.

Yes®”. W.S.A. §343.305.

Yes. W.S.A. §343.305(3). Except in fatal crashes. W.S.A.
§343.305(3)(ar).

Yes. W.S.A. §343.305(2).

Yes — Criminal cases. State v. Albright, 298 N.W.2d 196
(Wis. App. 1980).

Yes. W.S.A. §343.305(2).
Yes. W.S.A. §343.305(2).
None.

664 Alcohol concentration means the number of grams of alcohol per 100 ml of a person’s blood, or the number of grams of alcohol

per 210 liters of the person’s breath. W.S.A. §340.01(1v).
Under W.S.A. §343.305 a law enforcement officer may obtain a sample under “any other lawful means.” However, this

665

legislative exception to the search warrant requirement should be relied upon cautiously in light of the United States Supreme
Court’s decision in Missouri v. McNeely, 133 S.Ct. 1552 (2013) (holding that an evidentiary blood draw constitutes a search which
either requires a warrant or an exception to the warrant requirement, and the natural dissipation of alcohol in the bloodstream does

not create a per se exigent circumstance).
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Adjudication of DWI Charges:
Mandatory Adjudication Law (Yes/No):
Anti-Plea-Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanctions for Refusal to Submitto a
Chemical Test:

Refusal to Take a Preliminary Breath Test -
Criminal Sanction (Fine/Jail):

Refusal to Take a Preliminary Breath Test —
Administrative Licensing Action
(Susp/Rev):

Preliminary Breath Test — Other:

Refusal to Take Implied Consent Chemical
Test — Criminal Sanction (Fine/Jail):
Refusal to Take Implied Consent Chemical

Test - Administrative Licensing Action
(Susp/Rev):

Implied Consent Chemical Test - Other:

Criminal Sanctions Following a DWI
Conviction:

Imprisonment/Fine:
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No.

No. However, the court must approve dismissals of or
amendments to DWI charges. Additionally, a prosecutor may
not place a person charged with DWI in a deferred
disposition program. W.S.A. §967.055(2), (3).

Yes. In felony cases, the court may order a pre-sentence
investigation. W.S.A. §972.15.

None.

None.

None.

First refusal — Revocation 1 year (mand 30 days);

Second refusal (within 10 years) — Revocation 2 years
(mand 90 days);

Third or subsequent refusal — Revocation 3 years (mand 120
days or 1 year if 2 or more priors within 5 years).

W.S.A. §§343.10; 343.305(9), (10).

Refusal While Transporting a Minor (< 16) — Minimum

and maximum license revocation periods are doubled.
W.S.A. §343.305(10)(b)(4m).

Persons Under 21 — Revocation 6 months (mand15 days),
or 12 months if driver was transporting a minor < 16.
W.S.A. §343.305(10)(em).

N/A

DWIL

First conviction — Not less than $150 or more than $300;
Second conviction (within 10 years) — Not less than 5 days or
more than 6 months and not less than $350 or more than
$1,100;

Third conviction — Not less than 45 days or more than 1 year
and not less than $600 or more than $2,000;

Fourth conviction — Not less than 60 days or more than 1
year and not less than $600 or more than $2,000;

Fourth conviction (within 5 years) (Class H felony) — Not
less than 6 months or more than 6 years and not less than
$600 or more than $10,000.

Fifth and sixth convictions (Class H felony) — Not less than 6
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Mandatory Minimum Term/Fine:

Community Service:
Child Endangerment:

Restitution:

Other:
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months or more than 6 years and not less than $600 or more
than $10,000;

Seventh through ninth convictions (Class G felony) — Not
less than 3 years or more than 10 years and/or not more than
$25,000;

Tenth or subsequent conviction (Class F felony) — Not less
than 4 years or more than 12 years, 6 months and/or not
more than $25,000.

DWI — Great bodily harm (Class F felony): Not more than
12 years, 6 months and/or not more than $25,000.

DWI - Bodily harm — Not less than $300 or more than
$2,000 and may be imprisoned for not less than 30 days or
more than 1 year. If the offender has a prior conviction, then
it is a Class H felony and punishable up to 6 years or a fine
not exceeding $10,000. W.S.A. §346.65(3m), (3p).

BAC - Depending on the BAC, the applicable minimum and
maximum fines, forfeitures and imprisonment are:

.17 - .199 = doubled; .20 - .249 = tripled; = .25 =
quadrupled. W.S A. §§346.63(1), (2); 346.65(2), (3), (3m),
(7); 939.50; 940.25.

DWIL:

First conviction— None, or 5 days if minor < 16 present;
Second conviction — 5 days (48 consecutive hours mand) or
not less than 30 days community service/$350;

Third conviction — 45 days (48 consecutive hours mand)/
$600;

Fourth conviction — 60 days (48 consecutive hours mand);
Fourth conviction (within 5 years) — 6 months and $600;
Fifth and sixth convictions (Class H felony) — 6 months (48
consecutive hours mand)/$600;

Seventh through ninth convictions (Class G felony) — 3
years;

Tenth or subsequent conviction (Class F felony) — 4 years.

DWI - Great bodily harm (Class F felony) — None

DWI — Bodily harm — $300. W.S.A. §346.65(3m).

Yes. W.S.A. § 346.65(2g).

DWI with Minor < 16 (felony) — A person who drives under
the influence with a minor under age 16 in the vehicle
commits a felony. The applicable minimum and maximum
fines, forfeitures and imprisonment are doubled.

W.S.A. §346.65(2)(D), (3).

Yes. Direct compensation by the defendant to a victim for
some types of pecuniary losses. W.S.A. §346.65(2r)(a). In
addition, the State has a victims' compensation fund.

W.S.A. §§949.001, et seq.; 973.20.

Surcharges: Persons convicted of a DWI offense must pay a
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Administrative Sanctions — Pre-Conviction:
Administrative Per Se Law:

Administrative Sanctions — Post-Conviction:

Type of Licensing Action (Susp/Rev):
Term of Withdrawal:

driver improvement surcharge of $435, in addition to any
other fine, forfeiture or assessment that may be imposed,
unless BAC <.08. W.S.A. §346.655(1).

In addition, under W.S.A. §814.60, a defendant must pay
$163 to the clerk of court for all necessary filing, entering or
recording. Additionally, under W.S.A. §973.045, a defendant
must pay a crime victim and witness assistance surcharge of
$67 for a misdemeanor conviction and $92 for a felony
conviction.

Traffic Safety School: A defendant may be required to
attend a "traffic safety school". W.S.A. §345.60(3).

Visitation Program: Offenders who have been convicted of
an injury-related DWI offense under W.S.A. §346.63(2) may
be required to visit places that are concerned with the care
and treatment of persons who have a substance abuse
problem or who are being treated for DWI-related injuries.
This requirement may be in lieu of all or part of a forfeiture
or in addition to any other sanction. W.S.A. §346.65(2i).

Costs: An offender may be required to pay the costs
associated with arrest and trial. Such “costs” may also
include payments to non-profit crime prevention and law
enforcement organizations. W.S.A. §973.06(1).

L. If the person has had two or fewer prior DWI offense
convictions or refusals, the admin action is based on a
“prohibited alcohol concentration” of > .08 = Suspension 6
months;**

If the person has had three or more previous DWI offense
convictions or refusals, the administrative action is based on
a “prohibited alcohol concentration” of > .02 = Suspension 6
months. W.S.A. §§340.01(46m); 343.305(7), (8).

Suspension/Revocation

DWI:

First offense — Revocation not less than 6 months or more
than 9 months;

Second offense (within 10 years) — Revocation not less than
1 year or more than 18 months;

Subsequent offense — Revocation not less than 2 years or
more than 3 years. W.S.A. §343.30(1q)(b).

666 A restricted occupational license is available through the courts at any time. W.S.A. §§343.10(4); 343.30(1q)(b)(2);
343.305(8)(d). However, a person is not eligible for an occupational license if his/her license has been suspended or revoked for

another offense within 1 year. W.S.A. §343.10(2)(a)(1).
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Mandatory Minimum Term of Revocation:

Alcohol Education;

Substance Abuse Treatment:

Vehicle Impoundment/Confiscation:
Authorized by Specific Statutory Authority:
Terms Upon Which Vehicle Will Be
Released:

Other Miscellaneous Sanctions:

Ignition Interlock:
Permitted or Prohibited:

Type of Law (Mandatory or Permissive):
Sanction (Judicial, Administrative or Hybrid)
Conditions of Use:

Other Provisions:

DWI — Great bodily harm = Revocation 2 years.
W.S.A. §343.31(3)(D).

DWI — Bodily harm = Revocation not less than 1 year or
more than 2 years. W.S.A. §343.31(3)(e).

DWI with Minor < 16 = Revocation 4 years.

W.S.A. §343.31(3)(D).

Persons Under 21 = Suspension — 3 months, or 6 months if
transporting minor < 16. W.S.A. §§343.30(1q); 346.63(2m).
DWIL

First offense — None;

Second and subsequent offenses — 45 days.

DWI — Great bodily harm — 120 days.
W.S.A. §343.31(3)(D), (3m)(a).

DWI — Bodily harm — 60 days.

Persons Under 21 — None.

Yes. Persons who are convicted of an injury-related DWI
offense (without great bodily harm) or who refuse to submit
to a chemical test under the implied consent law must submit
to an alcohol assessment and comply with a driver safety
plan. This plan may include a component concerning the
effect that DWI offenses have had on either victim or a
victim's family. There is a license suspension if a person does
not comply with an alcohol/drug assessment (DWI
screening), education or treatment program. W.S.A.
§§343.30(1q)(c), (d); 343.305(10)(d).

Yes.

None.

For any revocation period, the court shall extend the
revocation by the number of days to which the court
sentences the person to imprisonment or jail for an offense
related to refusal. W.S.A. §343.30(1r).

Permitted. W.S5.A. §§343.301(1g), (2m); 343.305(10m).
Mandatory

Judicial

Mandatory — For a first offense with BAC of 0.15 or
higher, and all second or subsequent offenses, all refusals
and all vehicles owned by the offender must be equipped
with an ignition interlock device for not less than 1 year or
more than the maximum period of license revocation, unless
the judge finds an undue financial hardship.

W.S.A. §§343.301(1g)(1), (2m); 343.305(10m).

The ignition interlock restriction period begins on the date
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Sobriety Checkpoints:
Permitted or Prohibited:

Homicide by Vehicle:
State Has Such a Law:

Imprisonment/Fine:

Mandatory Minimum Term/Fine:
Authorized Licensing Action:

Length of Term of Licensing Withdrawal:
Mandatory Minimum License Withdrawal:

Other:

DWI Offenses and Commercial Motor
Vehicles (CMV):

Driving While License Suspended for DWI

Offense:
Criminal - Fine/Imprisonment:

Mandatory Minimum Fine/Imprisonment
Term:

Administrative Licensing Action Type:
Withdrawal Action:

Mandatory Term of License Withdrawal
Action:
Other:

any license is issued.

Prohibited. W.S.A. §349.02.

Homicide by Intoxicated Use of Vehicle. W.S.A. §940.09.

First conviction: Class D felony — Not more than 25 years
and/or not more than $100,000;

Subsequent conviction: Class C felony — Not more than 40
years and/or not more than $100,000. W.S.A. §939.50.
None

Revocation

5 years. W.S.A. §§343.10; 343.31(3)(c).

120 days. A restricted occupational license may be issued
after these periods. W.S.A. §343.31(3m).

A person is disqualified from operating a CMV for 1
mandatory year (3 years if transporting hazardous materials)
if, while driving a CMV, that person: (1) has an alcohol
concentration > .04; (2) is under the influence of an
intoxicant; (3) is under the influence of any drug which
renders the person incapable of driving safely; or (4) refuses
to submit to a chemical test for either alcohol or drug
concentrations.

For a subsequent violation or a combination of two or more
violations of any of the above-listed items, the
disqualification is for life (10 years mand).

In addition, a CMV operator who has an alcohol
concentration > .() must be placed out-of-service for 24 hours
and pay a forfeiture of $10. W.S.A. §§343.305(2), (3)(a), (4),
(7)(b); 343.31; 343.315; 346.63(5)(a), (6)(a), (7)(a);
346.65(2)), (2u)(a), (3m); 885.235(1); 940.25.

Not more than $2,500 and/or not more than 1 year. W.S.A.
§343.44(2)(ar)(2).
None.

Suspension/Revocation. W.S.A. §343.30(1g).

First, second or third offense — Not more than 6 months —
(Revocation or Suspension).

Fourth or subsequent offense — 6 months (Revocation).
None

Impoundment: An offender’s vehicle may be impounded.
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Habitual Traffic Offender Law:

State Has Such a Law (Yes/No):

Grounds for Being Declared Habitual
Offender:

Term of License Revocations While on
Habitual Offender Status:

Type of Criminal Offense if Convicted of
Driving While on Habitual Offender Status:
Imprisonment (Term):

Mandatory Minimum Term/Fine:
Licensing Action (Specify):

Other State Laws Related to Alcohol Use:
BAC Chemical Tests on Persons Killed in
Traffic Crashes - State Has Such a Law
(Yes/No):

BAC Chemical Test Given to Deceased
Driver Killed in Crash:

BAC Chemical Test Given to Deceased
Vehicle Passengers Killed in Crash:
BAC Chemical Test Given to Deceased
Pedestrian Killed in Crash:

BAC Chemical Tests on Persons Involved in
Traffic Crashes — State Has Such a Law:

Minimum Age (Years) for Sale/Purchase of
Alcohol:

Minimum Age (Years) for
Possession/Consumption of Alcohol:

Dram Shop and Social Host Laws:

State Has a Dram Shop Law (Yes/No):
"Dram Shop Law" Has Been Adopted Viaa
Change to the Common Law Rule by Action
of the Highest Court of Record in the State
(Case Citation):

Dram Shop Actions — Social Hosts:
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The length of such impoundment is determined by the court.
W.S.A. §343.44(4).

If the underlying offense is a violation of the habitual
offender law, the penalties may be enhanced by
imprisonment of up to 180 days and an additional fine not to
exceed $5,000. W.S.A. §§343.44(2)(c); 351.08.

Yes. W.S.A. §351.01, et seq.

Four or more serious offenses®’ or 12 or more minor moving
violations within 5 years. W.S.A. §351.02.

5 years. W.S.A. §351.025(1). A hardship license may be
issued after 2 years. W.S.A. §351.07.

Misdemeanor.

Not more than 180 days and not more than $5,000.
W.S.A. §351.08.

The terms are mandatory.
N/A

Yes. W.S.A. §346.71(2).

Yes

No

Yes (14 or older).

No. However, an officer may request testing of such person.
W.S.A. §343.305(3)(ar).

21. W.S.A. §§125.02(8m); 125.07(1), (4).

21. Applies to possession or consumption in public places

unless accompanied by a parent or guardian.
W.S.A. §125.07(1), (4).

Yes (Minors only). W.S.A. §125.035.
Sorenson v. Jarvis, 350 N.-W.2d 108 (Wis. 1984).

Yes (Minors only). W.S.A. §125.035.

These include homicide involving the use of a vehicle, reckless driving, DWI, and refusal. W.S.A. §351.02(1)(a).
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Social Host — Criminal Enforcement:

Criminal Actions Regarding Establishments
that Serve Alcohol to Intoxicated Patrons:

Type of Criminal Action:
Imprisonment/Fine:

Administrative Actions Regarding
Establishments that Serve Alcohol to
Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Regarding Establishments
that Serve Alcohol to Persons Under the

Legal Drinking Age:
Type of Criminal Action:

Imprisonment/Fine:

Administrative Actions Regarding
Establishments That Serve Alcohol to

Persons Under the Legal Drinking Age:
License to Serve Alcoholic Beverages

Withdrawn (Yes/No):
Length of Term License Withdrawal:
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No adult may knowingly permit or fail to take action to
prevent the illegal consumption of alcohol beverages by an
underage person on premises owned by the adult or under the
adult's control. No adult may encourage or contribute to
underage drinking. This is a misdemeanor, punishable in the
same fashion as below (Criminal Action Regarding
Establishments...). W.S.A. §125.07(1)(a)(3), (4).

Misdemeanor. W.S.A. §§125.07(2)(a), (b); 939.60.
Not more than 60 days and/or not less than $100 or more
than $500. W.S.A. §125.07(2)(b).

Yes — Suspension /Revocation. W.S.A. §125.12.

Suspension — Not more than 90 days;
Revocation — At least 12 months. W.S.A. §125.12(b).

Civil Violation/Misdemeanor.*® W.S.A. §§125.07(1)(a),
(b); 939.60.

First offense (Forfeiture) — Not more than $500;

Second offense (within 30 months) (Misdemeanor) — Not
more than 30 days and/or not more than $500;

Third offense (within 30 months) (Misdemeanor) — Not more
than 90 days and/or not more than $1,000;

Fourth or subsequent offense (within 30 months)
(Misdemeanor) — Not more than 9 months and/or not more
than $10,000. W.S.A. §125.07(1)(b)(2).

Yes — for second and subsequent offenses = suspension.
W.S.A. §125.07(1)(b)(3).

First offense — None;

Second offense (within 12 months) — Suspension for not
more than 3 days;

Third offense (within 12 months) — Suspension for not less
than 3 days or more than 10 days;

Fourth offense (within 12 months) — Suspension for not less

A person who sells alcoholic beverages to a minor under 18 where the minor dies or suffers great bodily harm as a result of

consuming such beverages is subject to the following sanctions: Death (Class G felony) — not more than 10 years and/or not more
than $25,000; Injury (Class H felony) — not more than 6 years and/or not more than $10,000. W.S.A. §§125.075; 939.50.
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than 15 days or more than 30 days. W.S.A. §125.07(1)(b)(3).

Anti-Happy Hour Laws/Regulations: No

Open Container Laws:

Open Container Law (Yes/No): Yes. W.S.A. §346.935(2), (3).

Anti-Consumption Law (Yes/No): Yes. W.S.A. §346.935(1).

Alcohol Exclusion Law (UPPL)): Yes. See e.g., Dipasquale v. American Family Ins. Co., 483

N.W.2d 231 (Wis.App. 1992).
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